STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

GREATER NEWTOWN COVVUNI TY

REDEVELOPMENT CORPORATI QON,
Petiti oner,

VS. Case No. 99-2492

DEPARTMENT OF REVENUE

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

On Septenber 22 and 23, 1999, a formal admnistrative
hearing was held in this case before J. Lawence Johnston,
Adm ni strative Law Judge, Division of Adm nistrative Hearings
( DOAH) .

APPEARANCES

For Petitioner: Cynthia E. Porter, Executive D rector
G eater Newt own Community
Redevel opnent Corporation
1751 Dr. Martin Luther King, Jr., Wy
Sarasota, Florida 34234

For Respondent: Bill Nickell, Esquire
Depart ment of Revenue
Post O fice Box 6668
Tal | ahassee, Florida 32314-6668

STATEMENT OF THE | SSUE

The issue in this case is whether Respondent, the Depart nent
of Revenue, should grant Petitioner's application for a

consuner's certificate of exenption from sales and use tax.



PRELI M NARY STATEMENT

Respondent gave notice of intent to deny Petitioner's
application for a consuner's certificate of exenption from sal es
and use tax, and Petitioner requested a fornmal admnistrative
hearing. Respondent referred the nmatter to DOAH, and fi nal
heari ng was schedul ed for Septenber 22, 1999, in Tanpa, Florida.
Later, the hearing was changed to tel evideo, with hearing
| ocations in Tanpa and Tal | ahassee.

Petitioner failed to appear for final hearing. Nonetheless,
Respondent stipulated to adm ssion of Petitioner's application as
Petitioner's Exhibit 1, if Petitioner signified its desire to so
stipulate. (Respondent objected to use of the exhibit as sole
support for findings of fact except as to Petitioner's articles
of incorporation and the letter fromthe United States Internal
Revenue Service (IRS) stating the Petitioner is exenpt from
federal inconme tax under Internal Revenue Code (IRC) Section
501(a) as an organi zation described in I RC Section 501(c)(3).)
Respondent presented no evidence at final hearing, did not order
a final hearing transcript, and was given ten days to file a
proposed recomended order.

The follow ng day, Petitioner requested a tel ephone hearing
to explain why it did not appear for final hearing. The
t el ephone hearing was arranged, and the parties agreed to
continuation of final hearing by tel ephone. Wthout objection,

Petitioner was permtted to supplenent the evidentiary record



posthearing with a copy of its Annual Report for the year ending
June 30, 1999, which is admtted as Petitioner's Exhibit 2.

Wt hout objection, Respondent was permtted to suppl enent the
record posthearing with copies of final orders in three previous
adm ni strative proceedi ngs, which are officially recognized. No
ot her evidence was presented by either party.

Nei ther party ordered a final hearing transcript. The
parties were given ten days fromthe filing of the late exhibits
in which to file proposed recommended orders. After filing of
the late exhibits, only Respondent filed a Proposed Recommended
O der.

FI NDI NGS OF FACT

1. Petitioner is a nonprofit organi zation incorporated
under the laws of the State of Florida on or about August 27,
1997.

2. Petitioner applied to Respondent for a consuner's
certificate of exenption fromsales and use tax. Wile the
application indicates that it is based on exenption status as an
"enterprise zone," Petitioner clarified at final hearing that it
actually was basing its application on exenption status as a
"charitable institution.” ("Enterprise zone" is not an exenption
category under the applicable statutes. See Concl usions of Law,

infra.)



3. The IRS has determ ned that Petitioner is exenpt from
federal income tax under IRC Section 501(a) as an organization
described in I RC Section 501(c)(3).

4. A letter dated February 2, 1999, stated that Petitioner:

was formed in 1997 to plan and inpl enent

redevel opnent efforts in the G eater Newtown

Community which lead to overall inprovenent

in the quality of life of its residents. 1In

the short tinme since our inception, we have

responded to community needs by inplenenting

a broad range of prograns that will have a

positive inpact on our conmunity.
But fromthe evidence presented (which included no testinony from
either party), it is difficult to ascertain factual detail about
Petitioner, its activities, or its finances.

5. In addition to grant application and fund-raising
activities, it appears that Petitioner has been involved in
i nformati onal and participation-recruitnment neetings and
i nformati on-gathering surveys for planning purposes (called the
Busi ness Retention and Expansion Survey). Petitioner also
appears to have been involved in a Storefront Renovation Program
and several community celebrations. Petitioner has plans for
ot her econom c and community redevel opnent activities. But it
cannot be ascertained fromthe evidence which of the other
econom ¢ devel opnent activities have taken place and which are
still in grant application or planning stages. For exanpl e,
docunent ation regarding Petitioner's involvenent in one activity

refers to the activity as the "proposed WAGES Enpl oynent

Chal | enge. "



6. Petitioner obtained $128,000 of funding fromthe Gty of
Sarasota for seed noney for its econom c redevel opnment and ot her
activities. Petitioner budgeted to spend the $128,000 in 1998.
The entire budget consists of salaries, fringe benefits, and
over head expenses.

7. According to a "Profit and Loss" statenent for January
t hrough Cct ober 1998, Petitioner spent $30,581.49 during that
tinme period. All of those expenditures were in the category of
payrol |l and overhead expenses.

8. One activity referenced in Petitioner's docunentation is
Petitioner's "partnering” with financial institutions and
nort gage brokers to process nortgage | oans for affordable
housing. In that case, the expenditures would be by the other
institutions, not by Petitioner.

9. There is no information as to any ot her expenditures
made by Petitioner.

CONCLUSI ONS OF LAW

10. Petitioner seeks an exenption fromtax. It is well
recogni zed that tax exenptions nust be construed strictly agai nst

t he taxpayer seeking their benefit. E.g., Capital Cty Country

Cub v. Tucker, 613 So. 2d 448, (Fla. 1993). "While doubtful

| anguage in taxing statutes should be resolved in favor of the
t axpayer, the reverse is true in construction of exceptions and

exenptions fromtaxation." Departnent of Revenue v. Skop, 363

So. 2d 678, 680 (Fla. 5th DCA 1980).



11. The burden of proof in this case is on Petitioner to
show by clear evidence that it is entitled to a sales tax

exenption. Geen v. Pederson, 99 So. 2d 292, 296 (Fla. 1957).

12. Section 212.08(7)(0)2., Florida Statutes (1997), states
in pertinent part: "The provisions of this section . . . shal
be strictly defined, limted and applied in each category.” (A
statutory references are to Florida Statutes (1997).)

13. To denonstrate that it is entitled to a consuner's
certificate of exenption from sales and use tax, an applicant
must show that it neets all the criteria of one of the
definitions under Section 212.08(7), Florida Statutes. See

Gai nesville Amateur Radio Society, Inc. v. Departnent of Revenue,

D.O A H Case Nunber 94-1200 (Final Order dated June 23, 1995).
An organi zation that neets only part of a category's requirenents
is not eligible for an exenption certificate.

14. Section 212.08(7)(0)2.b, Florida Statutes, defines
"charitable institution" as:

[Qnly nonprofit corporations qualified as
nonprofit pursuant to s.501(c)(3), United
States Internal Revenue Code of 1954, as
anmended, and other nonprofit entities, the
sole or primary function of which is to
provide, or to raise funds for organi zations
whi ch provide, one or nore of the follow ng
services if a reasonabl e percentage of such
service is provided free of charge, or at a
substantially reduced cost, to persons,
animals, or organizations that are unable to
pay for such service:

(') Medical aid for the relief of
di sease, injury, or disability;



(I'l) Regular provision of physical
necessities such as food, clothing, or
shel ter;

(1) Services for the prevention of or
rehabilitation of persons from al coholism or
drug abuse; the prevention of suicide; or the
all eviation of nental physical, or sensory
heal t h probl ens;

(V) Social welfare services including
adoption placenent, child care, comunity
care for the elderly, and other social
wel fare services which clearly and
substantially benefit a client population
whi ch is disadvantaged or suffers a hardshi p;
(V) Medical research for the relief of
di sease, injury, or disability;

(VI) Legal services; or

(VIl) Food, shelter, or nedical care for
animal s or adoption services, cruelty
i nvestigations, or education prograns
concerning animals; and the term i ncl udes
groups providing volunteer staff to
organi zati ons designated as charitable
institutions under this sub-paragraph;
nonprofit organi zations the sole or primary
pur pose of which is to coordi nate, network,
or link other institutions designated as
charitable institutions under this
subpar agraph with those persons, aninmals, or
organi zations in need of their services; and
nonprofit national, state, district, or other
governi ng, coordinating, or adm nistrative
organi zations the sole or primry purpose of
which is to represent or regulate the
customary activities of other institutions
designated as charitable institutions under
t hi s sub-paragraph. Notw thstandi ng any
ot her requirenent of this section, any bl ood
bank that relies solely upon vol unteer
donations of blood and tissue, that is
Ii censed under chapter 483, and that
qualifies as tax exenpt under s. 501(c)(3) of
the Internal Revenue Code constitutes a
charitable institution and is exenpt fromthe
tax inposed by this part.

15. Rule 12A-1.001(3)(g), Florida Adm nistrative Code,

provides in pertinent part:



1. 'Charitable institutions' neans only
nonprofit corporations qualified as nonprofit
pursuant to s. 501(c)(3), United States

| nternal Revenue Code, 1954, as anended, and
ot her nonprofit entities that neet the

foll ow ng requirenents:

a. the sole or primary function is
providing a 'qualified charitable service' as
defined in this subsection; and

b. a reasonabl e percentage of such service
is provided free of charge, or at a
substantially reduced cost, to persons,
animals, or organizations that are unable to
pay for such service.

2. "Qualified charitable service' neans:

a. Medical aid for the relief of disease,
injury, or disability;

b. Regular provision of physical
necessities such as food, clothing, or
shel ter;

c. Services for the prevention of or
rehabilitation of persons from al coholism or
drug abuse; the prevention of suicide; or the
alleviation of nental, physical, or sensory
heal t h probl ens; services include public
education or awareness prograns intended to
relieve or prevent any disease, injury, or
di sability;

d. Social welfare services including
adoption placenent, child care, community
care for the elderly, and other soci al
wel fare services which clearly and
substantially benefit a client population
whi ch is disadvantaged or suffers a hardshi p;

e. Medical research for the relief of
di sease, injury, or disability;

f. Legal services;

g. Food, shelter, or nedical care for
animal s or adoption services, cruelty
i nvestigations, or education prograns
concerni ng ani mal s;

h. Providing volunteer manpower to
charitable institutions as defined in this
subsection; or

i. Raising funds for 'charitable
institutions' as defined in this subsection.

* * *
3. a. For the purpose of this subsection the
follow ng terns and phrases shall have the



meani ng ascribed to them except when the
context clearly indicates a different
meani ng:

* * *

e. 'Sole or primary function' neans that a
charitabl e organi zation, excluding hospitals,
nmust establish and support its function as
providing or raising funds for services
outlined in subparagraphs 1. and 2. above, by
expendi ng in excess of 50.0 percent of the
charitabl e organi zati on's expenditures
towards referenced charitabl e concerns,
within the charitabl e organi zati on's nost
recent fiscal year

* * *
4. a. For charitable institutions other than
hospitals, a 'reasonabl e percentage' of the
charitable services provided free or at a
substantially reduced cost to those unable to
pay will be determ ned by the particular
ci rcunst ances of each institution. The
followi ng factors shall be considered in
determ ni ng whether a nonprofit entity is
provi ding a reasonabl e percentage of its
charitable services free of charge or at a
substantially reduced cost to persons,
animal s, or institutions unable to pay for
such servi ces:

|. services are provided free of charge;

1. services are provided at a
substantially reduced cost to the recipient;

I11. available services are provided to
anyone who requests the service wthout
regard to ability to pay;

V. the ratio of services offered w thout
cost or at a substantially reduced cost to
the cost of all services provided;

V. the fair market val ue of the provided
services offered free or at a substantially
reduced cost conpared to the anmount of sales
tax savings to the institution resulting from
exenpti on;

VI. the likelihood that due to the nature
of the services provided and the geographic
area in which the services are provided, the
services will be delivered to those unable to
pay,

VII. nedical research services and public
educati on and awareness prograns are intended
to benefit the public in that they are



directed toward or invol ve di seases,
injuries, or disabilities which can affect
menbers of the public.

b. If a charitable institution, other than
a hospital, does not screen to determ ne
whet her its clientele are unable to pay, the
institution my submt to the Departnent a
statenent signed by an officer or director of
the institution which specifies the
institution's best good faith estimate of the
percentage of its services provided w thout
charge or at a substantially reduced cost to
persons unable to pay and the basis for the
esti mat e.

16. Petitioner is exenpt fromfederal inconme tax under |IRC
Section 501(a) as an organi zati on described in I RC Section
501(c)(3) and so neets this requirenent of Section 212.08(7)(0)Db,
Florida Statutes. But Petitioner proved none of the other
requi renents for issuance of a consuner's certificate of
exenption from sal es and use t ax.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Revenue enter a final
order denying Petitioner's application for a consuner's

certificate of exenption from sales and use tax.
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DONE AND ENTERED this 5th day of Novenber,

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Bill N ckell, Esquire
Departnent of Revenue
Post O fice Box 6668
Tal | ahassee,

Cynthia E. Porter,
G eater

1751 Dr. Martin Luther
Sarasota, Florida 34234

Joseph C. Mellichanp,

The Capitol,
Tal | ahassee,

Pl aza Level

Li nda Lettera, General
Depart nent of Revenue
204 Carlton Building

Tal | ahassee,

Larry Fuchs,
Departnent of Revenue
104 Carlton Building

Tal | ahassee,

L1,
O fice of Attorney Ceneral

1999, in

Fl ori da.

J. LAVRENCE JOHNSTON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 5th day of Novenber, 1999.

Florida 32314-6668

Executive Director
Newt own Communi ty

Redevel opnent Corporation

King, Jr.,

Vay

Esquire

Florida 32399-1050

Counse

Florida 32399-0100

Executi ve Director

Florida 32399-0100
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the final order in this case.
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